
The Surplus Line Association of California 

January 31, 2003 

Theodore M. Pierce 
Executive Director 
 
Deanna M. Zanoni 
Director, Stamping Office 

Telephone 
(415) 434-4900 

In Ca (800) 334-0491 
Fax 

(415) 434-3716 
www.slacal.org 

BULLETIN #996 
 

RE: Further Interim Guidelines on Terrorism Risk Insurance Act of 2002 

The Treasury Department issued a third round of interim guidance today on the Terrorism Risk Insurance Act (TRIA) 
(copy attached).  The new guidance addresses three major topics:  (1) policyholder disclosure requirements; (2) non-
US insurer participation; and (3) the scope of "insured loss" with respect to US air carriers and vessels. 
 
Disclosure Requirements -- Offer, Purchase & Renewal 
 
TRIA requires that insurers provide at the time of "offer, purchase and renewal" disclosures to policyholders regard-
ing premiums being charged for TRIA coverage and the existence of the government backstop.  Because offer, pur-
chase, and renewal describe three separate events, insurers have questioned whether this provision could be read to 
require the issuance of three separate notices for each policy.  Treasury now clarifies that only one full disclosure 
must be made "no later than at the time that the insurer first formally offers to provide insurance coverage or renew a 
policy for a current policyholder," and that the final documents must make a clear and conspicuous reference back to 
that disclosure and the final terms of terrorism insurance coverage. 
 
The required disclosures can be communicated through "the use of channels, methods and forms of communication 
normally used to communicate similar policyholder information," such as via surplus line brokers.  The guidance ar-
guably obviates the need for a new disclosure notice to be provided at the time of renewal, at least in circumstances 
where there are no changes in the terms of the TRIA coverage being made available. 
 
Separate Line Item 

 

TRIA requires that policyholder notices be provided on a "separate line item" for all policies issued more than 90 
days after the date of enactment of TRIA (November 26, 2002).  Treasury clarified that insurers satisfy this require-
ment if the disclosure is made (1) on the declarations page of the policy, (2) elsewhere within the policy itself, or 
(3) in any rider or endorsement that is part of the policy, as long as the disclosure is clear and conspicuous.  
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Compliance Certification 

To qualify to make claims against the federal backstop, insurers must (among other things) provide the required poli-
cyholder notices.  Treasury "expects to propose regulations that will require an insurer to certify that it complied with 
the required disclosure(s)" on the claim(s) that it submits to the federal government.  This is not particular clarifica-
tion, but we continue to advise insurers to create a record documenting the delivery of TRIA notices, and brokers to 
maintain records demonstrating that such notices were passed on to policyholders. 
 
Non-US insurers and Nullification 
 
Some non-US insurers questioned the U.S. Government's jurisdiction and authority over their business, particularly 
the provision of TRIA that nullifies terrorism exclusions for in-force policies.  Treasury's guidance indicates that, 
while it views non-US insurers meeting the definition of "insurer" as being subject to all TRIA requirements, the 
question of whether the Section 105 nullification requirements apply to certain offshore contracts of non-US insurers 
is not relevant in a practical sense.  Specifically, entities meeting the definition of "insurer" are subject to TRIA's 
"make available" requirements.  As such, the application of the "make available" requirement to policies of non-US 
insurers in force on November 26, 2002 produces the same result as a Section 105 nullification/reinstatement process. 
 
Air Carriers and Vessels 
 
Losses to US air carriers and US flag vessels are covered under TRIA as "insured losses" regardless of where those 
losses occur.  Treasury clarified that covered losses are "only those losses that are incurred by the air carrier or the 
United States flag vessel unless the cause of the loss originated within the United States."  This is intended to confirm 
that (1) losses occurring to third parties within the US are covered because they would meet the definition of "insured 
loss" independent of the covered status of the air carrier or vessel; and (2) if the loss occurs outside of the US, losses 
to the vessel or air carrier (including losses arising from liability of the vessel or air carrier to third parties) are cov-
ered, but insurance of other non-US persons or entities suffering collateral losses are not covered.  

Theodore M. Pierce 
Executive Director 

Sincerely, 
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                                                                                                Billing Code 4810-25-M 
  
  
DEPARTMENT OF THE TREASURY 
  
Departmental Offices 
  
Interim Guidance Concerning Certain Conditions for Federal Payment, Non-U.S. Insurers, and 
Scope of Insurance Coverage in the Terrorism Risk Insurance Act of 2002  
  
AGENCY: Department of the Treasury, Departmental Offices. 
  
ACTION:  Notice. 
  
SUMMARY:  This notice provides additional interim guidance certain conditions for federal payment 
in Title I of the Terrorism Risk Insurance Act of 2002 as implemented in Department of Treasury’s 
Terrorism Risk Insurance Program.  
  
DATES: This notice is effective immediately and will remain in effect until superceded by regulations 
or by subsequent notice. 
  
FOR FURTHER INFORMATION CONTACT: Mario Ugoletti, Deputy Director, Office of Financial 
Institutions and GSE Policy 202-622-2730; Martha Ellett, Attorney-Advisor, Office of the Assistant 
General Counsel (Banking and Finance) 202-622-0480. 
  
SUPPLEMENTARY INFORMATION:  This notice provides additional interim guidance to assist 
insurers in ascertaining how they may comply with certain immediately applicable provisions of Title I 
of the Terrorism Risk Insurance Act of 2002 (Pub.L.107-297) (the Act) prior to the issuance of 
regulations by the Department of the Treasury (Treasury).  This notice provides interim guidance 
concerning the timing and certification of disclosures that Treasury expects to require from an insurer 
that is making a claim for federal payment under the Terrorism Risk Insurance Program.  In addition, 
this interim guidance addresses the “separate line item” disclosure requirement in section 103(b)(2)(C), 
non-U.S. insurer participation in the Program, and the scope of “insured loss.”  The interim guidance 
contained in this notice, along with interim guidance issued previously by Treasury, may be relied upon 
by insurers in complying with these statutory requirements prior to the issuance of regulations on these 
issues. This interim guidance remains in effect until superceded by regulations or subsequent notice. 
  
I.  Background 
  
On November 26, 2002, the President signed into law the Terrorism Risk Insurance Act of 2002.  The 
Act became effective immediately.  It establishes a temporary federal program of shared public and 
private compensation for insured commercial property and casualty losses resulting from an “act of 
terrorism,” as defined in the Act.  The Terrorism Risk Insurance Program is administered and 
implemented by Treasury and will sunset on December 31, 2005.   
  
II. Interim Guidance 
  
Treasury will be issuing regulations to administer and implement certain elements of the Terrorism Risk 
Insurance Program (Program).  To assist insurers in complying with certain statutory requirements prior 
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to the issuance of regulations, Treasury has previously issued interim guidance, located at 67 FR 76206 
(December 11, 2002) and at 67 FR 78864 (December 26, 2002) (also located on Treasury’s Terrorism 
Risk Insurance Program website at www.treasury.gov/trip).  This notice contains additional interim 
guidance concerning disclosures as conditions for federal payment in section 103(b)(2) of the Act, non-
U.S. insurer participation in the Program, and the scope of “insured loss.”   
  
How May an Insurer Comply with the Section 103(b)(2) Requirements for Disclosure at the Time 
of Offer, Purchase and Renewal of the Policy?” 
  
As conditions for federal payment under the Program, subparagraph 103(b)(2) requires that an insurer 
provide clear and conspicuous disclosure to the policyholder, for existing policies and for new policies, 
of the premium charged for insured losses covered by the Program and the federal share of 
compensation for insured losses under the Program.  For policies issued after the date of enactment 
(November 26, 2002), Subparagraphs 103(b)(2)(B) and (C) require these disclosures to be made to the 
policyholder  “at the time of offer, purchase and renewal of the policy.”  For purposes of interim 
guidance, Treasury deems an insurer to be in compliance with these disclosure requirements “at the time 
of offer, purchase and renewal” if the insurer makes the required clear and conspicuous disclosures to 
the policyholder or applicant no later than at the time that the insurer first formally offers to provide 
insurance coverage or renew a policy for a current policyholder, and makes clear and conspicuous 
reference back to that disclosure as well as the final terms of terrorism insurance coverage at the time the 
transaction is completed.  The required disclosures can be communicated by the use of channels, 
methods and forms of communication normally used to communicate similar policyholder information.  
This interim guidance is provided as a safe harbor to assist insurers in complying with conditions for 
federal payment prior to the issuance of regulations.  It is not the exclusive means by which an insurer 
may comply with the section 103(b)(2) (B) and (C) requirements. 
  
How May an Insurer Comply with the “Separate Line Item” Requirement for Policies Issued 
More than 90 days After Date of Enactment? 
  
Section 103(b)(2)(C) requires that an insurer make the required clear and conspicuous disclosures on a 
“separate line item” in the policy for any policy issued more than 90 days after the date of enactment of 
the Act (November 26, 2002).  In previous interim guidance, published at 67 FR 76206 (December 11, 
2002), Treasury indicated that additional interim guidance, as appropriate, as well as regulations would 
be issued on the “separate line item” requirement.   For purposes of interim guidance,  Treasury deems 
an insurer to be in compliance with the separate line item requirement of Section 103(b)(2)(C) if it 
makes the required “clear and conspicuous” disclosure:  i) on the declarations page of the policy;  ii) 
elsewhere within the policy itself; or iii) in any rider or endorsement that is made a part of the policy, as 
long as the disclosure is clear and conspicuous and otherwise meets the requirements of section 103(b)
(2) and previous interim guidance.  This interim guidance is provided as a safe harbor to assist insurers 
in complying with conditions for federal payment prior to the issuance of regulations; however, it is not 
the exclusive means by which an insurer may comply with the section 103(b)(2)(C) “separate line item” 
requirement.   
  
How May an Insurer Certify its Compliance with Required Disclosures as a Condition for 
Payment in Section 103(b) of the Act? 
  
Section 103(b) of the Act sets forth conditions for federal payments for an insured loss that is covered 
by an insurer, including provision of clear and conspicuous disclosure to the policyholder of the 
premium charged for insured losses covered by the Program and the federal share of compensation for 
insured losses under the Program.  The Act also requires as a condition for payment that an insurer 
process a claim for an insured loss and submit a claim to Treasury for payment of the federal share of 
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compensation for the insured loss, along with certain written certifications, including certification of the 
insurer’s compliance with the provisions of subsection 103(b) of the Act.  In previous interim guidance, 
Treasury has addressed the statutory terms “insurer” and “insured losses” under the Program, 67 FR 
78864 (December 26, 2002), and Treasury intends to issue regulations establishing claims procedures 
for federal payments under the Program.  With regard to an insurer’s certification of its compliance with 
the disclosure requirements in subsection 103(b)(2), Treasury expects to propose regulations that will 
require an insurer to certify that it complied with the required disclosure(s) to the policyholder on the 
underlying claim or claims submitted by the insurer for federal payment under the Program.  
  
How Do the Nullification Requirement of Section 105 and Other Provisions of the Act Apply to 
Non-U.S. Insurers? 
  
For the purposes of this interim guidance, Treasury views the nullification requirement of Section 105 
and other provisions of the Act as they apply to non-U.S. insurers in the context of such insurers’ 
required participation under the Act.  The provisions of the Act apply to entities that meet the definition 
of “insurer” under Section 102(6) of the Act and with the respect to an “insured loss” covered by the 
Program.  Included among the other requirements of the Act are:  the “make available” requirements of 
Section 103(c); the disclosure requirements as a condition for Federal payment contained in Section 103
(b)(2); and the policy surcharge (recoupment) provisions of Section 103(e)(8).  For non-U.S. insurers 
that are required to participate in the Program, participation requirements for existing policies that 
provide coverage for “insured losses” include the “make available” and other requirements in the Act, 
such as those listed above, even in the absence of nullification under Section 105.  The disclosure 
standards referenced in this and other interim guidance also would apply.  
  
For the Purpose of Determining the Scope of “Insured Loss,” how is Section 102(5)(B) Interpreted 
as it Relates to U.S. Air carriers and U.S. Flag Vessels? 
  
Section 102(5)(B) defines an “insured loss” to include losses that occur “to an air carrier (as defined in 
section 40102 of Title 49, United States Code), to a United States flag vessel (or vessel based principally 
in the United States, on which United States income tax is paid and whose insurance coverage is subject 
to regulation in the United States) regardless of where the loss occurs.”  Section 40102 defines an “air 
carrier” generally as a United States citizen (individual, partnership, or corporation) that provides 
foreign or interstate “air transportation.”  
  
For the purposes of interim guidance, Treasury is providing further clarification that insured losses 
under Section 102(5)(B) are only those losses that are incurred by the air carrier or the United States flag 
vessel.  Insured losses under Section 102(5)(B)  would not include losses incurred by third parties that 
are associated with losses incurred by a United States air carrier or a United States flag vessel, unless the 
cause of the loss originated within the United States. 
  
Dated: January 22, 2003 
  
  
Wayne A. Abernathy 
Assistant Secretary of the Treasury  
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